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TEMPORARY PROTECTION DIRECTIVE:
PECULIARITIES OF IMPLEMENTATION

Temporary protection directive as a tool and legislative basis for establishing min-
imum standards for giving temporary protection in the event of a mass influx of dis-
placed persons and on measures promoting a balance of efforts between Member States
in receiving such persons (as it is precisely stated in its title) was adopted in 2001 but
has been implemented only in 2022 as a response to one of the largest flow of Ukrainian
refugees [1].

Despite all previous attempts to put its provisions into effect (for instance, for no less
significant flow of refugees from Syria) [2, ¢.19], it used to be criticized as too «politically
unrealistic» [3, c. 5]. However, to face the largest mass displacement in Europe since WWII
[4], the TPD was implemented and even extended its force until 4 March 2026 [5].

In general, the Temporary Protection Directive establishes a comprehensive frame-
work for providing immediate and temporary protection to displaced persons from non-
EU countries. The key provisions of the directive include:

1. Duration and Status: The directive provides temporary protection for an initial peri-
od of one year, extendable up to three years. It grants beneficiaries a formal status without
requiring individual asylum applications.

2. Rights and Benefits: Protected individuals are entitled to residence permits, employ-
ment authorization, access to housing, social welfare, medical assistance, and education
for minors. The directive also ensures access to banking services and freedom of move-
ment within the host country.

3. Administrative Processing: Member states must simplify administrative procedures,
including visa facilitation and reduced formalities. The directive emphasizes expedited
processing and minimal documentary requirements.

4. Labor Market Access: While beneficiaries have the right to engage in employed or
self-employed activities, member states retain authority over labor market policies and
professional qualification requirements.

5. Family Unity: The directive includes provisions for family reunification and main-
tains family unity during the protection period. This extends to immediate family mem-
bers and other close relatives under specific circumstances.

6. State Discretion: Member states maintain significant discretion in implementing
these provisions, particularly regarding the specific conditions of reception, residence,
and employment access. This flexibility allows states to adapt the protection framework to
their national contexts while maintaining minimum standards.
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In order to illustrate such an implementation of TPD it is necessary to refer to those
countries of the EU that have welcomed the most significant number of Ukrainian refu-
gees. For instance, the Slovak Republic, which has granted temporary protection for more
than 100,000 refugees, on February 25, 2022, introduced Act No. 55/2022 Coll. on certain
measures in relation to the situation in Ukraine [6]. According to this Act, the procedure of
granting protection begins with an application from an asylum seeker to the local police
office regarding such protection.

Nowadays, temporary protection in the Slovak Republic can obtain Ukrainian nation-
als and their non-national relatives, namely wives/husbands of Ukrainian national minor
children of Ukrainian nationals or minor children of their spouse parents of a minor child,
who is a Ukrainian national dependent member of their households.

After receiving a decision on temporary protection, Ukrainian nationals can enjoy all
core rights such as the right to employment, education, healthcare, etc. However, they are
not provided with social housing [7].

What concerns employment, Ukrainian refugees have the right to access employment
without any restrictions in accordance with the principle of equal treatment in employ-
ment relations and similar legal relations established by the anti-discrimination law. A
citizen has the right to freely choose a job and perform it throughout the territory of the
Slovak Republic or can secure employment abroad. However, a citizen has no legal right
to mediate specific employment.

For the purposes of the law, suitable employment is employment that takes into ac-
count the state of health of the citizen, takes into account one of his qualifications, profes-
sional skills, or the type of work performed so far and in which the weekly working time
is not shorter than half of the established weekly working time.

In comparison to such an order, in Hungary, Ukrainian nationals cannot freely access
the labor market. In order to complete this, they have to obtain a work permit according
to the same process as is established for other third-party nationals.

Regarding education, the Ministry of Education, Youth, and Sports of the Slovak Repub-
lic has created a specific web page operated in Ukrainian where it is stated that all Ukrain-
ian children with temporary protection can access Slovak educational institutions from
September 5, 2022. Furthermore, taking into account that children displaced from Ukraine
are facing certain challenges it was announced that the Lex Ukraine 4 legislation pack-
age brings vital amendments to the laws governing state administration in education and
school self-governance, explicitly addressing the needs of Ukrainian refugee children [8].

The new amendments create a legal framework for municipalities to temporarily
maintain a register of refugees residing within their jurisdiction, specifically targeting
those of school age who are required to attend compulsory or pre-primary education. This
framework enables municipalities to collect and process data from relevant information
systems, allowing for better oversight of and support for refugee children. Previously, the
legal provisions only allowed for the registration of children with permanent residency,
excluding refugees who do not have permanent residency status in Slovakia and, con-
sequently, are not subject to compulsory schooling and pre-primary education require-
ments. The new legislation empowers municipalities to gather data on how many refugees
of school age are enrolled in local schools, ensuring that their educational needs are met.
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Additionally, the school law has been revised to outline the procedure for cases in
which a refugee wishes to discontinue their education (due to permanently leaving Slova-
kia, for instance). A legal guardian or the refugee individual themselves (if they are of legal
age) can notify the school principal of their intention to cease education. Following this
notification, they will no longer be considered a student at the relevant preschool, primary
school, or secondary school. The effective date for discontinuing education will be the day
after the notification is received or the date specified in the notification (though not earlier
than the day after receipt). If a minor refugee’s legal guardian or the refugee themselves
fail to notify the school principal about discontinuing their education and do not partic-
ipate in the educational process, the refugee will cease to be considered a student at the
preschool, primary, or secondary school after 30 days from their last attendance.

This new legal framework for refugee children from Ukraine in the laws governing
state administration in education and school self-governance came into effect on 1 Sep-
tember 2024.

In comparison, in Poland, it was even emphasized on the cruciality of education by
making school attendance mandatory for Ukrainian refugees according to new Polish law.
In cases where the kids don’t attend school, the government will enforce the law by with-
holding a monthly 800 zloty ($200) bonus that all citizens and refugees receive for each
child under 18 [9].

Additionally, we cannot omit the experience of Romania who have proposed another ap-
proach by letting Ukrainian children continue the distance learning in their national schools.

Another issue to highlight concerns social housing which is, unfortunately, not guar-
anteed in the Slovak Republic. However, in response to this issue, local authorities have
taken the initiative in addressing housing needs. For instance, the KoSice local authority
introduced a one-time financial contribution of €500, funded by a transparent local au-
thority account dedicated solely to Ukrainian refugee support. This scheme also includes
flexible provisions for individuals deserving special consideration due to their life circum-
stances. It targets temporary protection holders residing in KoSice, specifically parents
or legal guardians with small children who are working part-time or earning a minimal
wage, families with incomes up to 1.2 times the minimum subsistence level, and individu-
als or families requiring special consideration [10].

Other local authorities, for instance, Bratislava, are also exploring and implementing
measures to improve housing accessibility and affordability (not only) for Ukrainian ref-
ugees. In the case of Bratislava, the approach involves broadening the criteria for access-
ing municipal rental housing, thereby expanding the range of potential recipients. This is
complemented by an overall improvement in the municipal housing policy.

While these efforts do not serve to replace the need for an effective and comprehensive
state-regulated mid- and long-term housing strategy for refugees and migrants in Slova-
kia, they aim to address the ongoing challenges and create more stable housing opportuni-
ties to support long-term integration and represent a step forward at the municipal level.

Nevertheless, it cannot be omitted to highlight certain peculiarities or, even to say, dif-
ficulties in its practical application.

To begin with, one of the possible issues that EU Member states have faced was the
eligibility criteria of Ukrainian citizens who hold a dual nationality or a visa in another
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country. Due to the presumption of a safe country effect, it was considered in many cases
that a Ukrainian citizen cannot be subject to temporary protection if one simultaneously
possesses, for instance, a Canadian visa where the individual can receive the same level
of protection [11].

Another significant issue arose with the episodes of second (or better to say numerous)
movements of persons holding temporary protection within the territory of the EU. Thus,
the Swiss Federal Administrative Court ruled in June 2024 that a Ukrainian national who
had previously obtained temporary protection in Poland could not be granted refugee
protection status in Switzerland. The court determined that a Ukrainian national with ex-
isting protection outside Ukraine is not dependent on Swiss protection. The applicant held
a PESEL registration number in Poland, granting access to financial assistance, medical
services, and employment. Without evidence that Polish authorities had rejected or would
not renew the PESEL registration, the court dismissed the appeal against the negative S
protection status decision.

In fact, such abuse of protection has even led to the provision aiming at the prevention
of irregular secondary movements of beneficiaries by restarting the calculation of the el-
igible period of legal residence required which is introduced in a new Pact on Migration
and Asylum which was adopted in May, 2024 [12].

The same approach can be witnessed in the event of simultaneous requests for refugee
protection in several Member States. Thus, in November 2023, the Czech Supreme Admin-
istrative Court sought clarification from the CJEU regarding two key questions. First, it
asked about interpreting Article 8(1) of the TPD — specifically whether authorities can re-
ject temporary protection requests as inadmissible when applicants have already applied
for or received protection in another EU Member State. Second, it inquired about the right
to judicial review of inadmissibility decisions under Article 47 of the EU Charter. The case
involved a Ukrainian national who registered for temporary protection in Germany in
July 2022 and later in Czechia in September 2022. While German authorities hadn’t yet de-
cided on the application, the Czech Ministry of Internal Affairs rejected it as inadmissible.

To sort out this issue, the Court of Justice of the European Union in its decision C-753/23
has made a conclusion that even though the TPD contained no exclusion clause for a si-
multaneous seeking of protection in several Member States, this doesn’t permit multiple
successive applications [13].

Last, but not least, an issue to highlight is the eligibility of third-country nationals re-
siding in Ukraine prior to 24 February 2022. As far as Article 2 (3) of TPD refers mainly
to an option (rather than obligation) of granting temporary protection to non-Ukrainian
citizens seeking asylum in the EU, the solution to this question is quite ambivalent [1].

In the event of rejection to grant such protection, the justification was reduced to the
lack of argumentation from a third-party national. To demonstrate this, one can refer to
the Administrative Tribunal in Luxembourg ruling in July 2024 when an Eritrean national
failed to prove residence and presence in Ukraine on February 24, 2022, by fabricating
passport stamps [14].

In order to justify the eligibility, it is significant to overcome the «safe and durable re-
turn» criteria. This means that a third-country national seeking protection should justify
the absence of likelihood of reintegration into society in the country of origin. Such an
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approach was demonstrated by the Higher Administrative Court of Bavaria which stated
that, even though TPD does not specify the assessment of a safe and permanent return, the
operational guidelines of the European Commission mention that a return can be prevent-
ed if there is armed conflict or ongoing violence in the country of origin. In the exemplary
case, the court concluded that the fact that the applicant only complained about not being
able to continue his studies in Nigeria did not prevent a return. The court specified that
the assessment is to determine the possibility of meeting the minimum basic needs and
reintegrating into society upon return.

Furthermore, it is also necessary to highlight that according to numerous cases, the
burden of proof lies on third-country nationals to demonstrate that a safe return and du-
rable conditions are impossible. To illustrate this, it can be referred to the Administrative
Tribunal in Luxembourg which found in May 2024 that a national of Senegal who had
resided legally in Ukraine for over 9 years did not adduce any evidence to counter a safe
return to Nigeria, where he had lived the majority of his life [15].

In conclusion, while the Temporary Protection Directive has proven to be an effective
tool in managing the unprecedented influx of Ukrainian refugees, its practical implemen-
tation has revealed several challenges and complexities. The issues of dual nationality,
secondary movements within the EU, simultaneous protection requests, and the status of
third-country nationals have required careful judicial interpretation and policy adjust-
ments. These challenges have led to significant case law development and legislative re-
sponses, such as the new provisions in the Pact on Migration and Asylum. Despite these
difficulties, the TPD’s implementation represents a crucial step in European migration pol-
icy, demonstrating both the EU’s capacity for collective action in crisis situations and the
need for continued refinement of protection mechanisms.
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Pe3rome:

JIUpeKTHUBY IIPO0 TUMYAaCOBUM 3aXUCT SIK IHCTPYMEHT Ta 3aKOHOJaB4y OCHOBY [JIA
BCTAaHOBJIEHHS MiHIMa/JIbHUX CTaHJApTiB HaJaHHd THMYacOBOTO 3aXHCTy Y BUIAJKY
MacoBOI'0 IPUIUIUBY IIepeMillleHHUX 0Ci6 Ta 3aXO0/iB, 1110 CIIPUATH 30aJ1aHCOBAHOCTI 3y-
CUJIb Jep>KaB-wieHiB €C y IIPUMHATTI TaKUX 0Ci6 (K Ile TOYHO 3a3HayeHo B II Ha3sBi),
6yJsio mpuiiHgaTo y 2001 poryi, ajie iMIUIeMeHTOBAHO Julile y 2022 polii K BIiIIIOBIAL Ha
OJIVIH 3 HaMO1JIbIIINX IIOTOKIB YKpPalHCHbKUX O1KEeHIIiB.

[Torpu BCi ITomepesHi CIIpobu BTIIUTH il IT0JI0KeHHS B )KUTTA (HalIpUKJIaZ, I He
MEHIII 3HAYHOTI'0 ITI0TOKY OKeHIIiB i3 Cupil), JOKYMeHT KPpUTHUKYBAaJ/IU K HaJ[TO «II0JIITUY-
HO HepeaJiCTUYHUM». OJHaK, 3ITKHYBIINUCH 3 HAUOLILIIIUM MaCOBUM IlepeMillleHHSIM B
€Bpor1ri 3 yaciB /[pyroi cBiTOBOI BiliHH, [[UpeKTUBY O6yJIO peasi3oBaHO i HaBiTh IIPOJ0BXKe-
HO 11 110 110 4 6epesHd 2026 POKYy.

3araJioMm /[UpeKTHBa IIp0 TUMYAaCOBUI 3aXUCT BCTAHOBJIIOE paMKH [IJIs1 Ha/laHHS He-
ralfHOTO i TUMYacoBOr0 3aXUCTy IepeMillleHUM 0cobaM 3 KpaiH, 1110 He € 4ieHaMHu €C.

Xoua /lupeKTHBa [IP0 TUMYaCOBUY 3aXUCT BUSIBUIIACA eeKTUBHUM IHCTPYMEHTOM B
yIIpaBJIiHHI 6e3IIpele/leHTHUM HalUIMBOM YKpPalHCbKUX O6iKeHIIiB, II IIpaKTUYHa peaJli-
3aIlisl BUSIBUJIA HU3KY IIpo6JieM i CKyIaHOIIiB. [IMTaHHS IOABIMHOI0 IPOMAaIsTHCTBA, BTO-
PUHHOTIO IlepeMillleHHs B MeykaX €C, 0HOUaCHUX 3alIUTIB Ha 3aXUCT i cTaTyC I'pOMaisdH
TpeTiX KpaiH BUMaraJju peTeJbHOI0 CYZ0BOI0 TIyMayeHHs I KOpUT'yBaHHA IO TUKY. [1i
BUKJIMKU IIPU3BEJIH 10 3HAYHOI'0 PO3BUTKY CY[0BOI IIPaKTUKU Ta 3aKOHOJABUYUX 3aX0-
[iB, TAKUX, IK HOBI I10J10)KeHHd [IaKTy IIpo Mirpariito Ta IIpuTyJaoK. HesBakarouu Ha Il
TPYAHOIL, IMIIZIEMeHTallis JOKyMeHTa € BaXKJIMBUM KPOKOM Y €BPOIIEMCHKIN Mirpartii-
HIM IOJIITUIT, IEMOHCTPYIOYH SK 34aTHICTh €C 10 KOJIEKTUBHUX [IiM Yy KPU30BUX CUTYya-
[[ifX, TaK i H0Tpeby B IOCTIHHOMY BJLOCKOHAJIEHHI MeXaHi3MiB 3aXHCTY.
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